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and Its Aircraft Protocol
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I.

Introduction
The Convention on International Interests in Mobile
Equipment, 2001, (hereinafter referred to as the "Cape Town
Convention") is arguably the most significant piece of private
international law in recent memory.'
As a testament to its
importance, twenty-six countries have signed the Cape Town
Convention.2 UNIDROIT, the International Institute for the
Unification of Private Law, recently reported that three additional
countries will deposit their instruments of ratification in the near
future.' The Cape Town Convention grants tremendous economic
* Doctoral candidate; University of Oxford. I am grateful to Prof. Sir Roy Goode,
Emeritus Professor of Law at the University of Oxford, for his comments on an earlier
version of this article. Any errors and omissions are entirely mine.
I Convention on International Interests in Mobile Equipment, Nov. 16, 2001,
available at http://www.unidroit.org/english/internationalinterests/conference200 1/final
act.pdf (last visited July 28, 2003) [hereinafter Cape Town Convention] (on file with the
North Carolina Journal of International Law and Commercial Regulation). The
Convention was adopted on November 16, 2001, at a diplomatic conference held under
the auspices of the International Institute for the Unification of Private Law
(UNIDROIT), and the International Civil Aviation Organization (ICAO) in Cape Town.
Sixty-eight countries and fourteen international organizations were represented at the
conference, with fifty-three countries signing the Final Act. Id.
2 Id. As of March 15, 2003, Burundi, Chile, China, Congo, Cuba, Ethiopia,
France, Ghana, Jamaica, Jordan, Kenya, Lesotho, Nigeria, South Africa, Sudan,
Switzerland, Tonga, Turkey, United Kingdom, United Republic of Tanzania, Italy,
Senegal, Panama, Germany, Saudi Arabia, and the United States had signed the
Convention. Id. at http://www.unidroit.org/english/implement/i-2001-convention.htm
(last visited July 28, 2003) (on file with the North Carolina Journal of International Law
and Commercial Regulation).

3 International Institute for the Unification of Private Law (UNIDROIT),
UNIDROIT News 2002-03, at http://www.unidroit.org/english/news/news-2002-3.pdf
(last visited July 28, 2003) (on file with the North Carolina Journal of International Law
and Commercial Regulation). The Protocol to the Convention on International Interests
in Mobile Equipment on Matters Specific to Aircraft Equipment has also been signed by
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For example, the Export Import

Bank of the United States reduced its exposure fee on financing of
U.S. commercial aircraft by one-third for foreign buyers from
countries that have ratified and implemented the Cape Town
Convention.' This is quite significant. The following pages will
explain why the Cape Town Convention was crafted and will

provide an analytical framework to understand its operation.
II. Background

The

impetus for the

Cape

Town Convention

was a

recommendation by the Canadian government that UNIDROIT

examine the feasibility of harmonizing the law relating to security
interests in mobile equipment.' This effort was viewed in the
international legal community as a logical extension of the 1988
Professor Ronald Cuming, of the
Ottawa Conventions. 6
University of Saskatchewan, was charged with the task of
preparing an exploratory report.7 It is axiomatic that an endeavour
of such magnitude should not be attempted without good reason.8
Accordingly, a feasibility study was launched by sending
the same countries that signed the Convention. Id.
4 Press Release, Export-Import Bank of the United States, Ex-Im Bank Offers
One-Third Reduction of Exposure Fee on Export Financing for U.S. Large Commercial
Aircraft, at http://www.exim.gov/pressrelease.cfm/6F76B4BA- 1032-5BOF-BDC2F28
463DF4239/ (last visited Jan. 31, 2003) (on file with the North Carolina Journal of
International Law and Commercial Regulation).
5 International Institute for the Unification of Private Law (UNIDROIT),
Development of Work Within UNIDROIT on International Interests in Mobile
Equipment, at http://www.unidroit.org/english/intemationalinterests/history.htm (last
updated July 29, 2003) (on file with the North Carolina Journal of International Law and
Commercial Regulation).
6 Id. The 1988 Ottawa Conventions are the Convention on International Financial
Leasing and the International Convention on Factoring. Id.
7 Ronald C.C. Cuming, InternationalRegulation of Aspects of Security Interests in
Mobile Equipment, 1 UNIF. L. REv. 63 (1990).
8 See J.S. Hobhouse, InternationalConventions and CommercialLaw: The Pursuit
of Uniformity, 106 LAW Q. REv. 530 (1990). Harmonization of national commercial
laws must only be attempted for good reasons given the enormity of resources expended
in the creation of new legal instruments. Id. Reasons for such attempts may include:
inadequacies in national laws, divergences across national legal solutions, necessity for
international solutions for essentially international legal problems, underdevelopment of
legal systems in developing countries, the providing of a neutral legal solution for parties
who otherwise have to subject themselves to alien systems, and linguistic accessibility.
Id.
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questionnaires to individuals and agencies familiar with the issues
in question. 9 The study results showed that there was great variety
in national approaches regarding the recognition of security
interests in movable property of foreign origin.'0 The wide range
of approaches utilized by countries to address security interests
creates difficulties for creditors when issues of recognition and
enforcement of their security interests arise."
III. Need for a Convention
A. ObstaclesPosed by NationalLaws
The vast difference in treatment of security interests in mobile
equipment across national boundaries is the most powerful
motivation for harmonization of the law in this area.' 2 In most
jurisdictions other than North America, the law governing rights in
rem in movables is the lex situs. 3 While this rule works well in
the context of fixed property, it begins to fail when the movables
that are subject to a security interest validly created in a certain
country are moved to another nation.' 4 As the movable has now
acquired a new situs, the question arises as to whether the security
interest created in the first country has any effect in the second. 5
This question is particularly problematic if the security interest in
the second country would have been invalid. 6 If the first security
interest is recognized as valid under the law of the second nation, a
further question remains as to whether despite its existence, the
first security interest is displaced by the in rem rights acquired in
9 Cuming, supra note 7, at 65.
l0 Id. at 69.
ii Id.
12 See International Institute for the Unification of Private Law (UNIDROIT),
Congress to Celebrate the 75th Anniversary of the Foundation of UNIDROIT:
Worldwide Harmonization of Private Law and Regional Economic Integration, at
http://www.unidroit.org/englishlnews/congress-2002-3-e.pdf (last visited July 28, 2003)
(on file with the North Carolina Journal of International Law and Commercial
Regulation). These problems occur not only in the area of validity and recognition of
security interests, but also with regard to third party rights and insolvency. Id.

13 See Cuming, supra note 7, at 77.
14 Id. at 79.
15 Id.
16

Id.

N.C. J. INT'L L. & COM. REG.

[Vol. 29

the property under the law of the second state. 17
At common law, the foreign security interest was treated as
valid in the new situs unless and until it was displaced by a new
title acquired in accordance with the law of the new situs 8 In
contrast, in some continental European legal systems "the
continued existence of rights in the form of a security interest
created under the original situs is dependant upon whether or not
the foreign security interest can be accommodated to the
municipal law of the new situs."19 The continental European
approach restricts parties to a number of in rem interests
prescribed by municipal law, often resulting in a refusal to
recognize mortgages on movables.2 ° Common law courts are
more willing to look to the original lex situs to determine the
nature of a foreign security interest before deciding how it is to be
treated."1
Common law courts also have less difficulty in
accommodating most foreign security interests because of the
flexible approach taken by equity regarding the requirements for a
valid security interest.22 Utilization of the continental European
approach however, may result in the non-recognition of a security
interest in a county deemed to be a second situs, especially when
the second situs jurisdiction has no analogous law.23
Once validity is established, many countries seem to accord a
security interest the same status as security interests of a similar
nature created under their own laws.2 4 The domestication of
foreign security interests raises several issues, including the ability
17

Id.

t8

Id.

19 Id.at 81.
20

Id.

21

Id. at 83.

22

Id. (an equitable mortgage or equitable charge).

23 Id. at 83-85. Even if the security interest is valid, its efficacy is in doubt. The
security interest could have the same inter partes effect and priority status in the second
state as it has under the law of the state where the security interest was created, or it
could be transposed and could have the same status as that enjoyed by similar types of
security interests under the law of the second state. This uncertainty appears to be a high
price to pay in commercial transactions. See Theodor J.R. Schilling, Some European
Decisions on Non-Possessory Security Rights in Private InternationalLaw, 34 INT'L &
COMP. L.Q. 87, 97-98 (1985).
24 Schilling, supra note 23, at 98-104.
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to find an institution in the new legal system that is equivalent to
the foreign security interest and the more difficult task of actually
adapting the foreign interest to its domestic counterpart.25
Transposition creates uncertainty where analogies between foreign
security interests and those recognized by the municipal law of the
second situs are only approximate. This tension is created because
a creditor may end up with different rights and remedies than
those afforded to it under the law of the situs where the security
interest was created.26 Judicial practice shows a variation in
treatment

across

even

geographically

proximate

countries.

Germany's liberal system's broad reception of foreign security
interests starkly contrasts with the restrictive Austrian approach,
thus causing drastic pragmatic problems.27 Cuming's study
concluded that:
First, the chances of domesticating a foreign-created security
interest depend a great deal on the spirit and structure of the
substantive rules governing security interests at the new location
of the encumbered goods. The more developed and liberal this
law is, the easier the domestication of foreign security interests
will be. Thus, the all-embracing, uniform security interest of the
United States should be particularly open in receiving any
foreign security interest whatsoever. On the other hand, the
widespread French spectrum of the varied, specific security
interests will create considerable obstacles to the domestication
of foreign security interests. Thirdly, on a technical level
domestication should achieve continuity between the foreign
and the domestic security interest. Domestication is only the
transformation of a pre-existing security, which preserves its
identity, although it may change its form and effects. Wherever
the time of creation of a security interest is relevant (e.g. in the
25 1977 U.N.Y.B. Int'l Trade L. 213, U.N. Doc. A/CN.9/131 [hereinafter U.N.Y.B.
Trade]. The only legislative rule that the study found for domestication was in the
Canadian (Uniform) Conditional Sales Act, adopted in most Anglophonic provinces. Id.
26 Cuming, supra note 7, at 85. This is especially true where the law of the first
situs is more willing to give scope to non-possessory security interests than the law of
the second situs. Id.
27 U.N.Y.B. Trade, supra note 25, at 214. In contrast, Austrian courts have
recognized only those German security interests that complied with Austrian law, but
generally rejected those that were incompatible. The very restrictive French attitude to
security interests has resulted in a general denial of effect to foreign security interests if
domestication has not been undertaken. Id. at 214.
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rules on fraudulent preferences), the original creation at the
foreign situs should be relevant.28
These problems continued to affect trade in movables in
Europe long after Professor Cuming's exploratory study. A recent
study in the European Union found that some security instruments
for movable assets are unknown in some Member States and that
in such cases the security interest fails if the secured goods are
transferred across borders. 9 The study gave the example of the
problems posed by the transfer of movable goods from Germany
to Austria, and noted that the difficulties negatively affect the
possibility of entering into cross-border leasing contracts.3 °
B. Modernization
The modernizing effect of harmonization on underdeveloped
countries has not yet received adequate attention. For countries
that are making the transition from planned or centralized
economies to open market economies, it is imperative that the law
Further, many legal systems are
facilitate such change.
inexperienced in dealing with transactions that are endemic to
open market economies. 3' Also, lawyers and scholars in certain
countries have no experience with certain kinds of global
transactions. 32 A solution for a centralized country may be to
emulate the laws of an open market country; however, this may

28 Cuming, supra note 7, at 85.
29 A More Coherent European Contract Law, An Action Plan: Communication
from the Commission to the European Parliament and the Council, COM(2003)68 final
at 13. It noted:
The divergence of rules often entails that, in the case of the sale of
goods with reservation of title, the "security" foreseen in the contract
disappears at the moment when the good in question is brought
across the border. It is generally observed that divergence of rules on
securities creates a great risk for operators on the market. As a
consequence for the supply side, the seller is forced to look to other
forms of securities which are, such as bank guarantees, substantially
more expensive and realistically speaking, unobtainable from the
outset for SMEs.
Id. at 12.
30 id.
31 See U.N.Y.B. Trade, supra note 25.
32 Id.
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not be a completely adequate solution.33 First, emulation brings
with it the many compromises that may have been necessitated by
interest groups that do not exist in the emulating country.34
Second, the law itself may be in need of amendment, and the
second country may possess inadequate legal institutions.35
Lastly, merely emulating another country's laws may deprive the
host country of drafting legislation to meet the distinct needs of its
economic community.36 Harmonization may be a solution that
addresses these relevant concerns. It places experts at the disposal
of underdeveloped countries, while the host country participates in
the drafting process and acquires expertise.37
The absence of law facilitating sophisticated commercial
transactions in many countries is common. For instance, in Latin
American countries, the law regarding security interests is
underdeveloped. Contrary to most industrialized countries, the
excessive reliance on land as collateral may be a cause of
underdevelopment in these Latin American countries.38 Also, the
importance of credit as a tool for development was also not fully
understood by Latin American countries until the global market

33 H. Patrick Glenn, Harmony of Laws in the Americas, 34 U.
REV. 223, 242 (2003).

MIAMI INTER-AM. L.

Daniel Berkowitz, The Transplant Effect, 51 AM. J. CoMI'. L. 163 (2003).
35 Id. at 179-80. Berkowitz cites the case of Colombia which blindly copied the
Spanish commercial code of 1829 with few changes. The few changes that were made
reflected ignorance of their effect on business. He gives the example of a provision
requiring state approval for the formation of a corporation, which at the time was still
common throughout Europe, and was eliminated from the law. Many years later when
the code was amended with the Chilean law as a model, state approval became
mandatory, despite the fact that this rule had been liberalized in most countries. This is a
classic case of copy-cat legislators being unable to keep up with progress in the law. Id.
34

36 Id.
37 Farnsworth notes that smaller and poorer countries often are unable to field
experts even for meetings. While this may be because these countries do not consider a
particular harmonization endeavor to be of sufficient political significance to justify the
costs involved in sending experts to meetings, it is nevertheless a pointer to the disparity
in distribution of expertise amongst nations. See Allan Farnsworth, Unification and
Harmonizationof PrivateLaw, 27 CAN. Bus. L.J. 48, 59 (1996).
38 Hale Sheppard, Overwhelming Apathetic Internationalism to Generate
Hemispheric Benefits: Analysis of and Arguments for Recent Secured Transactions Law
in Mexico, 10 J. TRANSNAT'L L. & POL'Y. 133, 139 (2001).
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was fully established. 39 Therefore, countries in the region adopted
a variety of approaches to the taking of security."n As a result,
lenders are reluctant to advance credit in the region, and decrease
risk by raising interest rates to exorbitant amounts.41
This reluctance to extend credit is not just a regional, internal
problem. All countries with inadequate legal regimes struggle to
raise capital from overseas lenders who may be anxious regarding
protection of their security interests. Mexico has suffered due to
this reason despite its proximity to the United States and
institutional lenders. 42 Accordingly, an improvement in the legal
system may increase lender activity.43
There are many laws being formulated in this area, suggesting
a governmental desire to facilitate trade. This is quite remarkable
if viewed in a historical context. Just over two decades ago it was
thought to be impossible to attempt harmonization in this area.44
Thirty years ago, the United Nations Commission on International
Trade Law ("UNCITRAL") asked Professor Ulrich Drobnig of the
Max Planck-Institute to prepare a study on the legal principles
governing security interests in the various legal systems of the
39 Id. Sheppard cites Venezuela, which does not have laws that facilitate cheap
credit. Sheppard also points out that consumer and commercial credit is very expensive
as a result. Sheppard relies on an expert who opines that Venezuela should adopt a law
based on Article 9 so as to bring its legal system in line with the rest of the world. See
Horacio E. Gutierrez-Machado, The Personal Property Secured Financing System of
Venezuela: A Comparative Study and the Casefor Harmonization,MIAMI INTER-AM. L.

REV. 343, 346-47 (1990).
40 Sheppard, supra note 38.
41 Id. Sheppard establishes that legislation has been piecemeal and not targeted at
achieving maximum returns. See John Wilson, Secured Financing in Latin America:
Currentlaw and the Model Inter-American Law on Secured Transactions,33 UCC L.J.

43, 107 (2000) (noting that borrowers have been demanding legislation that is more
credit friendly).
42 See John E. Rogers, Financing Commercial Transactions in Mexico and the
United States: Panel Discussions on Personaland Real Property, U.S.-MEX. L.J. 149,

162 (1994). According to one expert, lenders reject requests for loans because they are
unable to create viable security interests in assets situated in Mexico. See David W.
Eaton, Study Finds Flaws in Lending Laws, 7 Bus. MEX. 27, 29 (1997).

43 John E. Rogers & Carlos de la Garza-Santos, General Goods: A Case Involving
Security Interests in Inventory andAccounts in the UnitedStates, Canada,and Mexico, 5

U.S.-MEX. L.J. 3, 6-7 (1997).
44 See, e.g. RONALD CUMING, MAKING COMMERCIAL LAW: ESSAYS IN HONOR OF
RoY GOODE 499 (Ross Cranston ed., 1997).
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world.45 One of the major purposes of the study was to determine
whether it would be possible to harmonize international law on
security interests.
After analyzing the law of nineteen nations, Drobnig found
that the differences in the treatment of secured credit were vast.4 6
The report suggested that it would be helpful "to consider the
necessity or desirability of framing rules in this field on an
international level, especially for the international movement of
goods subject to security interests. 47 Despite the vast differences
in national laws, Drobnig was not optimistic about the possibility
of creating a convention:
It would seem that international legislation in the form of a
convention providing uniform rules of substantive and conflicts
law is not appropriate in this case. As against international sales
or international transportation or the international circulation of
negotiable instruments, transnational incidence of security
interests is as yet relatively moderate. It would probably be
difficult to obtain sufficient government support for an
international conference dealing with the relatively technical
topic of security interests; and even if the text of an international
instrument could be agreed upon, national parliaments would
probably be slow and perhaps even reluctant to ratify such a
text.48
Drobnig suggested that: "Perhaps moral persuasion or intellectual
insight into the virtues of the model rules will move some states to
adopt them. Others may need persuasion by more effective means
such as insistence on the part of international financing

45

U.N.Y.B. Trade, supra note 25, at 171-73.

46 Id.
47 Id. As part of these assessments, Professor Drobnig chronicled prior attempts to
achieve some degree of international uniformity with respect to security interests. These
attempts included: (1) a uniform conditional sales act enacted by three Scandinavian
countries (Norway, Sweden, and Denmark) during 1915-1917; (2) the UNIDROIT draft
provisions of 1939 and 1951 concerning the impact of reservation of title in the sale of
certain goods; (3) provisions in the draft European Economic Community Bankruptcy
Convention of 1970 regarding the effect in bankruptcy of reservation of title in the sale
of goods; and (4) model reservation of title clauses contained in several "General
Conditions" elaborated by the United Nations Economic Commission for Europe. See
id. at 210-11.
48 Id. at 171-73.
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institutions."49
If one looks at the proliferation of efforts and methodologies
aimed at creating harmonized secured transactions law, it is
obvious that times have changed dramatically. International
lending agencies have a "model law" tool in several jurisdictions
to render legal reform. The European Bank for Reconstruction
and Development (EBRD) has spearheaded such attempts in
Eastern Europe. 0 In Asia, a similar reform is occurring under the
Asian Development Bank (ADB).5' The Organization of American
States (OAS) has crafted a Model Inter-America Law on Secured
Transactions for Latin America.52 This increase in activity could
perhaps be explained if one subscribes to Professor Roy Goode's
view that:
Without an adequate legal regime for personal property security
rights, it is almost impossible for a national economy to develop.
Indeed, the World Bank considers the role of security so central
in promoting economic growth that before making a loan to a
developing country it will normally seek to establish to what
extent a sound legal system for the creation and protection of
security interests is or will be in place.53
Id.
In 1993, the European Bank for Reconstruction and Development published a
Model Law on Secured Transactions, designed to be a guide to those states of Central
and Eastern Europe that were interested in modernizing their securities and financial
laws. It was also meant to spur harmonization of the law among these states. In the
words of its drafters:
The principle which has guided the drafting of the Model Law has
been to produce a text which is compatible with the civil law
concepts which underlie many central and eastern European legal
systems, and at the same time, to draw on common law systems
which have developed many useful solutions to accommodate
modem financing techniques.
European Bank for Reconstruction and Development, An Introduction to the European
Banks Model Law on Secured Transactions,at http://www.ebrd.org (last visited July 28,
2003) (on file with the North Carolina Journal of International Law and Commercial
Regulation).
51 Guillermo A. Moglia Claps & Julian B. McDonnell, Secured Credit and
Insolvency Law in Argentina and the U.S.: Gaining Insight From a Comparative
Perspective, 30 GA. J. INT'L & COMP. L. 393, 398 (2002).
49
50

52

Id. at 398-99.

53 Professor Goode notes the impetus as stemming from the growth of the private
sector in countries that had a predominant public sector, with the result that sovereign
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The fact that the absence of an adequate legal regime is a
serious impediment to the extension of credit was also noted by
the UNIDROIT study. The Secretariat noted that:
Many respondents considered the lack of an international system
of law in this area a negative factor in decisions by lenders to
sell on credit or take security interests in movables of a kind
generally moved from one state to another and asserted that this
resulted in higher credit charges. One respondent (a New
Zealand buyer) cited the narrowing of available markets and
higher transaction
costs. This point was also raised by a U.K.
54
lender.

UNIDROIT concluded that there was a sufficient need for
harmonization of the law pertaining to mobile security interests.
IV. The Cape Town Convention
A. Scope and Remit

It was obvious to the drafters of the Cape Town Convention
that it would be impossible to craft language that would apply to
all categories of equipment, given the particularities that
characterize mobile equipment. Thus, a broad umbrella provision
that provides the general principles supported by equipment
specific protocols was created.55 A protocol controls the

risk has been converted to enterprise risk, the growth in asset-based financing of high
value equipment, the evolution of multinational syndicates to finance loans that are too
large to be handled by the banks of any one country, the fact that collateral extended by
multinational companies may not be in just one country, the growth of securitization, and
the globalization of securities markets. Roy Goode, Security in Cross-Border
Transactions,33 TEX. INT'L L.J. 47 (1998).
54 See Analysis of the Replies to the Questionnaire on an International Regulation
of Aspects of Security Interests in Mobile Equipment, UNIDROIT Study LXXII - Doc.
3, at 7 (1991).
55 This provision was preferable to the alternative stand-alone conventions for
different kinds of equipment, as the latter alternative would involve renegotiating many
principles of common application and would also be a wasteful use of resources. It also
facilitates the development of principles capable of application across different kinds of
equipment.
See ROY GOODE, OFFICIAL COMMENTARY ON THE CONVENTION ON
INTERNATIONAL INTERESTS tN MOBILE EQUIPMENT AND PROTOCOL THERETO ON MATTERS
SPECIFIC TO AIRCRAFT EQUIPMENT 7 (2002), available at http://www.unidroit.org/

english/publications/goode/main.htm (last visited July 28, 2003) (on file with the North
Carolina Journal of International Law and Commercial Regulation).
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application of the Convention. 6 Thus, the general provisions in
the Convention are conditioned by the specific provisions in the
Aircraft Protocol.57 The drafters of the Convention recognized
very early that a project of this immensity could only be
manageable if restricted to high value equipment that was of an
international nature. Accordingly, the minimum requirements"
for the triggering of the applicability of the Convention are:
A. The existence of an international interest, which can be one
of the following:
1. An interest granted under a security agreement;
2. An interest vested in a conditional seller under a title
reservation agreement;
3. An interest vested in a lessor under a leasing agreement.
B. The fulfilment of formalities in respect of an international
interest, which are, that (a) it be in writing; (b) it must relate to
an object in respect of which the chargor, the conditional seller
or the lessor has the power to enter into contractual relations; (c)
the object that is subject to the agreement must be uniquely
identifiable; and (d) the obligations contemplated by the
agreement must be identifiable.
The debtor must be situated in a contracting nation when the
agreement is concluded.59 It is irrelevant that the creditor may be
located in a non-contracting nation. The Convention also applies
to "associated rights," or rights to payments or other performance
by a debtor under an agreement that is secured by or associated
with the object. The Convention is only applicable to aircraft
equipment,60 railway rolling stock, 61 and space assets. 62

The

56 Article 49 provides that the Convention enters into effect "only as it regards a
category of objects to which a Protocol applies." It requires eight ratifications for the
Aircraft Protocol to enter into force. See Cape Town Convention, supra note 1, art.
49(1)(b).
57
58

See id.
Id. art. 2-3, 7.

59 1d. art. 3. Article 4 provides that a debtor is situated in a contracting state if it
was formed or incorporated under its law, has its registered office or statutory seat, has
its center of administration, or has its place of business. Place of business shall mean
principal place of business. See id. art. 4.
60 Id. art. 2(3). The Convention provides that:

[A]ircraft means aircraft as defined for the purposes of the Chicago Convention
which are either airframes with aircraft engines installed thereon or helicopters;
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international interest contemplated under the Convention is of an
autonomous nature and does not need to have any corresponding
type in national law.63

(b) 'aircraft engines' means aircraft engines (other than those used in military,
customs or police services) powered by jet propulsion or turbine or piston
technology and: (i) in the case of jet propulsion aircraft engines, have at least
1750 lb of thrust or its equivalent; and (ii) in the case of turbine-powered or
piston-powered aircraft engines, have at least 550 rated take-off shaft
horsepower or its equivalent, together with all modules and other installed,
incorporated or attached accessories, parts and equipment and all data, manuals
and records relating thereto;
(c) 'aircraft objects' means airframes, aircraft engines and helicopters;
(e) 'airframes' means airframes (other than those used in military, customs or
police services) that, when appropriate aircraft engines are installed thereon, are
type certified by the competent aviation authority to transport: (i) at least eight
(8) persons including crew; or (ii) goods in excess of 2750 kilograms, together
with all installed, incorporated or attached accessories, parts and equipment
(other than aircraft engines), and all data, manuals and records relating thereto.
Id.
61 According to the draft Protocol on Matters Specific to Railway Rolling Stock,
"'railway rolling stock' means railway vehicles and all operating and technical data

manuals, notebooks and other records identifiable in relation to a specific railway
vehicle."
Protocol on Matters Specific to Railway Rolling Stock, art. 1(2)(i),
UNIDROIT Study LXXIIH - Doc. 8 (2002), available at http://www.unidroit.org/
english/intemationalinterests/draftrailprotocol/72h-08-e.pdf (last visited July 28, 2003)
(on file with the North Carolina Journal of International Law and Commercial
Regulation).
62 According to Article 1(2)(f) of the draft Protocol on Matters Specific to Space
Assets, "space assets" means:
(i) any separately identifiable asset that is in space or that is intended to be
launched and placed in space or has been returned from space; (ii) any
separately identifiable component forming a part of an asset referred to in the
preceding clause or attached to or contained within such asset; (iii) any
separately identifiable asset or component assembled or manufactured in space;
and (iv) any launch vehicle that is expendable or can be reused to transport
persons or goods to and from space. As used in this definition, the term 'space'
means outer space, including the Moon and other celestial bodies.
Protocol on Matters Specific to Space Assets, art. 1(2)(f), UNIDROIT Study LXXIIJ Doc. 10 (2002), available at http://www.unidroit.org/english/internationalinterests/
draftspaceprotocol/72j-10-e.pdf (last visited July 28, 2003) [hereinafter Space Protocol]
(on file with the North Carolina Journal of International Law and Commercial
Regulation).
63 See GOODE, supra note 55, at 12.
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B. Registration
As the explanatory report to the Convention notes, "[t]he
registration system lies at the heart of the Convention's system of

priorities."'

The registration system allows for centralized

registration and the searching of international interests.65 Once
registration is effected, the creditor is on notice and can act to
safeguard his interests accordingly. 66 The registration system is
not designed to serve as proof of the validity of the creation of an
international interest. 67 It merely serves as a notice of priorities if
a validly created security interest is registered. 68
To have
maximum impact, the registry is accessible twenty-four hours a
day. 69 The registry is an electronic database and is searchable by
anyone in accordance with the regulations drawn up for that
purpose.70 The statement issued by the registry pursuant to a
64 Draft UNIDROIT Convention on International Interests in Mobile Equipment
and Draft Protocol Thereto on Matters Specific to Aircraft Equipment: Explanatory
Report and Commentary, DCME 1P/2, (Nov. 5, 2001), available at
http://www.unidroit.org/english/intemationalinterests/conference2001/conferencedocum
ents/ip-2-e.pdf [hereinafter Explanatory Report] (on file with the North Carolina Journal
of International Law and Commercial Regulation).
65 Cape Town Convention, supra note 1, art. 16. An international registry shall be
established for registrations of:
(a) international interests, prospective international interests and
registered non-consensual rights and interests;
(b) assignments
interests;

and prospective

assignments of international

(c) acquisitions of international interests by legal or contractual
subrogations under the applicable law;
(d) notices of national interests; and
(e) subordinations of interests referred to in any of the preceding subparagraphs.
Id. The term "registration" includes, where appropriate, an amendment, extension, or
discharge of a registration. Id. art. 16(3).
66 Explanatory Report, supra note 64, at 6.
67 Id.
68 Id.

69 Protocol to the Convention on International Interests in Mobile Equipment on
Matters Specific to Aircraft Equipment, art. 10(6), availableat http://www.unidroit.org/
english/conventions/mobile-equipment/aircraftprotocol.pdf [hereinafter Aircraft
Protocol].
70 See Cape Town Convention, supra note 1, art. 19, 22, 26.
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search is prima facie proof of the registration, its time, and date.7'
For convenience, the Convention allows nationally designated
entry points which transmit the registration information to the
international registry.72 This is particularly useful for commercial
parties in that the nationally designated entry point can serve as a
single window for registration of both a national interest and a
"convention interest," thus saving time and expense.
The registrar is under the control of the Supervisory Authority.
The assets, documents, databases and archives of the registry
enjoy immunity from legal and administrative process.73 A key
innovation introduced by the Convention is the imposition of
liability on the registrar. Under Article 28, the registrar is liable
for compensatory damages in case of loss sustained directly as a
result of error, omission, or from a malfunction of the international
registration system. The registrar is not liable however, for
malfunction of an irresistible or inevitable nature.74 Article 28 also
provides for compensatory damages to be reduced to take into
account any contributory causation by the party suffering the
damage.75
C. PriorityRules
Lenders are particularly interested in the provisions of the
Convention relating to priority. The Convention system creates a
race to register. A registered interest has priority over a
76
subsequently registered interest and over an unregistered interest.
71

Id. art. 24.

72 Id. art. 18(5).
73 Id. art. 27. This immunity, however, may be waived by the Supervisory
Authority. Id. art. 27(6).
74 Id. art. 28(1).

71 Id. art 28(3).
76 Id. art. 29. The Convention provides:

Priority of competing interests:
1. A registered interest has priority over any other interest
subsequently registered and over an unregistered interest.
2. The priority of the first-mentioned interest under the preceding
paragraph applies:
(a) even if the first-mentioned interest was acquired or registered with
actual knowledge of the other interest; and

(b) even as regards value given by the holder of the first-mentioned
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Further, a prospective international interest which is registered and
achieves consummation is deemed to have been registered at the
time of registration of the prospective international interest, and its
priority is determined by that date."
The Convention nullifies "actual knowledge" battles by
making the registered holder's actual knowledge of a prior
competing interest irrelevant. It is sufficient that the registered
holder beat the other party in the race to register.78 Given the fact
that the parties contemplated by the Convention are commercially
sophisticated and are expected to be armed with an array of
corporate counsel, the seeming harshness of the international
registration date premise is minimized in reality. Once an easily
interest with such knowledge.
3. The buyer of an object acquires its interest in it:
(a) subject to an interest registered at the time of its acquisition of
that interest; and
(b) free from an unregistered interest even if it has actual knowledge
of such an interest.
4. The conditional buyer or lessee acquires its interest in or right over
that object:
(a) subject to an interest registered prior to the registration of the
international interest held by its conditional seller or lessor; and
(b) free from an interest not so registered at that time even if it has
actual knowledge of that interest.
5. The priority of competing interests or rights under this Article may
be varied by agreement between the holders of those interests, but an
assignee of a subordinated interest is not bound by an agreement to
subordinate that interest unless at the time of the assignment a
subordination had been registered relating to that agreement.
6. Any priority given by this Article to an interest in an object
extends to proceeds.
7. This Convention:
(a) does not affect the rights of a person in an item, other than an
object, held prior to its installation on an object if under the
applicable law those fights continue to exist after the installation; and
(b) does not prevent the creation of rights in an item, other than an
object, which has previously been installed on an object where under
the applicable law those rights are created.
Id.
77

78

Id. art. 19(4).
Explanatory Report, supranote 64, at 7.
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accessible registry exists, the risk of delay must be borne by the
negligent party and a first-to-file regime is the least time
consuming and predictable of the alternatives available. The
"proceeds" contemplated by Article 29(6) are confined to
insurance and other loss related proceeds and not to general
proceeds such as receivables arising from the sale of the object.79
Priority applies to these proceeds when they are identifiable in the
hands of the debtor as if it was the object itself.8
D. Default Remedies
The provisions regarding default remedies are arguably the
most significant clauses of the Convention. While national legal
remedies are still applicable, they are restricted by the fact that the
remedies crafted by the Convention are mandatory. 8 ' Thus,
national remedies apply only to the extent that they are not
inconsistent with the Convention's remedies.8 2 The drafters were
required to strike a delicate balance between the demands of
commercial expediency and party autonomy, and the interests of
states in protecting the integrity of their legal systems. Self-help
in the exercise of remedies was of great importance to the aircraft
lobby, and it is a tribute to their persistence that it survived the
strong opposition from many civil law jurisdictions.83
Accordingly, Article 8 addresses these concerns and provides the

79 Cape Town Convention, supra note 1, art. 1(w). "'[P]roceeds' means money or
non-money proceeds of an object arising from the total or partial loss or physical
destruction of the object or its total or partial confiscation, condemnation or requisition."
Id.
80 GOODE, supra note 55, at 18.

Cape Town Convention, supra note 1, art. 15.
82 However, the procedural rules are still determined by the national law. The
reasons for this are obvious. The Convention and its Protocols are substantive in nature
and do not seek to harmonize national procedural laws. Every attempt to tinker with
procedure has been met with stinted opposition and the drafters wisely chose not to
address this issue. See, for instance, the comments submitted by the Government of
Japan in 1999, wherein it was categorically stated that "imposing under Article X (1) a
30 day deadline (or any deadline) for obtaining judicial relief would be inconsistent with
concepts of civil procedure in Japan and, therefore, unacceptable." UNIDROIT Study
LXII - Doc. 49/ Study LXXIID - Doc. 3, at 9 (1999).
83 These countries argued that such a provision would be counter to their public
policy.
81
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chargee with the following remedies in the case of default:84
1. To take possession or control of any object charged to it;
2. To sell or grant a lease of any such object;
3. To collect or receive any income or profits arising from the
management or use of any such object.
Although all of the Article 8 remedies may be exercised
without the permission of a court, the Convention allows the
chargee to apply to a court for an order authorizing or directing
any of the remedies.8" Extrajudicial remedies must be exercised in
a commercially reasonable manner.86 A remedy shall be deemed
to be exercised in such a manner where it is carried out in
conformity with a provision of the security agreement except
where such a provision is manifestly unreasonable.87 A chargee
proposing to sell or grant a lease of an object should give
reasonable prior notice in writing of the proposed sale or lease to:
(a) interested persons specified in Article 1(m)(i)88 and (ii); 89 and
(b) interested persons specified in Article 1(m)(iii) 9° who have
given notice of their rights to the chargee within a reasonable time
prior to the sale or lease. When the money collected or received
by the chargee as a result of the exercise of any remedy exceeds
the amount secured by the security interest and any reasonable
costs incurred in the exercise of the remedy, then the "chargee has
to distribute the surplus among holders of subsequently ranking
interests which have been registered or of which the chargee has
been given notice, in order of priority, and pay any remaining

84 The meaning of default may be determined by the parties in the agreement. If the
parties do not define it, default has to substantially deprive the creditor of that which it is
entitled to expect under the agreement. This is in accord with a basic tenant of contract
law which states that the parties should be given the benefit of their bargain. Cape Town
Convention, supra note 1, art. 17(2).
85 Id. art. 8(2). "The chargee may alternatively apply to a court .
Id. (emphasis
added).

87

Id. art. 8.
Id. art. 8(3).

88

Id. art. 1(m)(i) (the debtor).

86

89 Id. art. 1(m)(ii) (any person who, for the purpose of assuring performance of any
of the obligations in favour of the creditor, gives or issues a suretyship or demand
guarantee or a standby letter of credit or any other form of credit insurance).
90 Id. art. 1(m)(iii) (any other person having rights in or over the object).
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balance to the chargor."9'
A conditional seller or lessor, in the event of a default by a
conditional buyer under a title reservation agreement or by the
lessee under a leasing agreement, may terminate the agreement
and take possession or control of the object. 92 A conditional seller
or lessor may also seek a court order authorizing these actions. 93
The Convention also provides for the right to speedy relief.94 It
remains to be seen how this provision will operate in practice,
given that most jurisdictions have clogged dockets. Further,
because many countries expressed grave reservations about this
provision in the course of its drafting, the Convention allows states
to make a declaration excluding this provision wholly or in part.95
Article 13 provides that if the creditor adduces evidence of default,
a court may grant him speedy relief pending final determination of
his claim. The relief may take the form of an order for the
preservation of the object or its value; possession, control or
custody of the object; immobilization of the object; or
management of the object and the income from it. Other forms of
interim relief that may be available under national law may also be
granted.96
Modifications to the remedy provisions made in the
Convention are set forth in the various equipment-specific
protocols. The Aircraft Protocol in Article 9 grants additional
default remedies to the extent agreed to by the debtor to procure
the deregistration of the aircraft, and to procure the physical
transfer of the aircraft object from its location. 97 These remedies
cannot be exercised without the prior consent of a creditor ranking
in priority. 98 The Aircraft Protocol also makes Article 8(3) of the
91 Id. art. 8(6).
92 Id. art. 104(a).
93 Id. art. 104(b).
94 Id. art. 13.

95 Id. art. 55 (a contracting nation may, at the time of ratification, acceptance,
approval of, or accession to the Protocol, declare that it will not apply the provisions of
Article 13 or Article 43, or both, wholly or in part. The declaration shall specify under
which conditions the relevant Article will be applied, in case it will be applied partly, or
otherwise which other forms of interim relief will be applied.).
96

Id. art. 13(4).

97 Aircraft Protocol, supra note 69.
98 Id. art. 9(2).
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Convention inapplicable to it.99 "Reasonable prior notice" under
Article 8(4) shall be deemed to be satisfied if ten or more days
notice is given. °° Further, there are modifications with regard to
interim relief provisions as well.
In an attempt to foster
commercial certainty, the Aircraft Protocol allows contracting
countries to stipulate the number of days within which speedy
interim relief must be granted by the courts.' 0 ' Lastly, the Aircraft
Protocol also allows the sale and the application of proceeds
thereof to be granted as interim relief.°2
The Space Protocol also makes modifications to the general
rules found in the framework Convention.0 3 To provide the most
efficacious remedy - given the unique nature of space assets - the
Space Protocol allows the parties to agree to place into escrow
with the International Registry, or any other escrow agent, the
access and command codes required to access, command, control,
and operate the asset.0 4 In addition, the parties may also agree
that the creditor may change or cause to be changed any access
and command codes to facilitate the access to, command, control,
and operation of the asset. 0 5 Lastly, countries may have a
legitimate interest in preventing such information from being
leaked to third parties. Therefore, the Space Protocol allows a
nation to restrict the remedies provided in the Convention where
the exercise of the remedy would require the disclosure of
restricted or controlled information0 6 without prior approval.
E. Assignment
Assignment is an integral feature of the Convention because

99 Id. art. 9(3); Cape Town Convention, supra note 1, art. 8(3) (noting any remedy
set out in sub-paragraph (a), (b), or (c) of paragraph 1 or by Article 13 shall be exercised
in a commercially reasonable manner. A remedy shall be deemed to be exercised in a
commercially reasonable manner where it is exercised in conformity with a provision of
the security agreement except where such a provision is manifestly unreasonable).
100Aircraft Protocol, supra note 69, art. 9(4).
1o

Id. art. 10(2).

102 Id.

art. 10(3).

103

Space Protocol, supra note 62.

104

Id.

105Id. art. 17(4).
106

Id.
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assignment occurs frequently when dealing in mobile equipment.
Assignments include transfers, charges, or pledges. Article 31
1 7 which allow the
allows the assignment of "associated rights,""
transfer of the related international interest and all the interests and
priorities available to the assignor under the Convention.' 8 Parties
may agree to assign the associated rights without including the
related international interest, with the caveat that at least some of
the associated rights must pass.0 9 Where an international interest
is subsumed in an assignment and is subsequently registered, it
will take priority over an unregistered assignment."0
V. Conclusion
Perhaps the most important relevant premise of the modem
business world is that we live in a global village that is constantly
changing. This premise has powerful connotations for the law.
Insularity is no longer possible because contacts with foreign legal
systems are more common today than ever before."' Equally,
because of the similarity of transactions encountered globally,
problems encountered by lawyers in different countries are likely
to have many similarities. For example, the legal counsel of a
corporation involved in the acquisition or financing of aircraft
must learn about registration requirements, the recording of
security interests in the aircraft and its engines, and the form the
transaction should take." 2 Similarly, creditors, regardless of the
country they are from, must be concerned about how their interests
107 Cape Town Convention, supra note 1, art. l(h) ("'Associated rights' means all
rights to payment or other performance by a debtor under an agreement which are
secured by or associated with the object.").
108 Id. art. 3244(1)(a-b) (stating that the assignment of associated rights requires
certain formal stipulations for the transfer of the international interest: a signed writing,
the international interests must be identified, the obligations secured must be identified).

109 See id. art. 3244(2).
110 See id. art. 35(1).
Il1 See Jay Lawrence Westbrook, Creating InternationalInsolvency Law, 70 AM.
BANKR. L.J. 563 (1996). Westbrook notes that "[m]ore and more cases in United States
bankruptcy courts have an important foreign element - resident alien debtor with assets
in the old country, or perhaps a foreign lender or a bondholder unfamiliar with strange
American ideas on bankruptcy." Id.
112 Thatcher A. Stone, In Flight Between Geneva and Rome: Abandoning Choice of
Law Systems for Substantive Legal Principles in International Aircraft Finance, 20 U.
PA. J. INT'L ECON. L. 487, 490 (1999).
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can be protected in the event the debtor defaults in making
payment." 3 This commonality of questions may provide the
impetus for common solutions. The implementation of the Cape
Town Convention provides an avenue for unification of the law of
security interests.
According to Marc Ansel, "the disparity of national laws is
contrary to the requirements of modern economy and inimical to
the development of international relations; a uniform law is
superior to a system of conflicts of law, which allows the existence
of those specific differences on which it is based."''1 Ansel
equates the diversity in national laws to diversity of local
customs within a single country, and argues that it is undesirable
because it "compromises the soundness, the general value, and the
supremacy of the law."'' In his view, diversity provokes stress,
the elimination of which must be the sole aim. It is difficult to
agree with Ansel's extreme view. Mere diversity in national laws
is no reason to engage in the harmonization process. National
laws are founded on different policy assumptions and there is no
reason to eliminate differences that stem therefrom unless they
impede international commerce. Where differences in national
commercial laws are in fact an impediment, harmonization may
help create an interface that enables international parties to
In the field of security interests, the
transact business." 6
differences in national laws in most cases reflect outdated policy
113 See Claps & McDonnell, supra note 51. Claps and McDonnell cite an Asian
Development Bank Study, which shows that private creditors in all countries - common
law and civil law, industrial and transitional, north and south - worry primarily about
repayment. According to the report, when the debtor offers collateral for a loan, private
creditors offer larger loans, at lower interest rates, payable over longer periods of time.
Compared to a debtor who cannot offer good collateral, one with such collateral can
anticipate receiving six to eight times more credit, taking two to ten times longer for
repayment, and paying interest rates thirty to fifty percent lower. Id. at 400, n. 19 (citing
SECURED TRANSACTIONS LAW REFORM IN ASIA:

UNLEASHING THE POTENTIAL FOR

COLLATERAL LAW, LAW AND POLICY REFORM AT THE ASIAN DEVELOPMENT BANK, ABD

vol. 11 (2000), available at http://www.adb.org/Publications/default.asp) (on file with
the North Carolina Journal of International Law and Commercial Regulation).
114 See Marc Ansel, From the Unification of Law to its Harmonization,51 TUL. L.

REv. 108 (1976).
115 Id. at 110.
116 See, David Leebron, Claims for Harmonization: A Theoretical Framework, 27
CAN. BUS. L.J. 63, 75 (1996).
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concerns that are no longer relevant. Moreover, because of the
very nature of mobile equipment, it is rarely confined to one
jurisdiction. It would be difficult, if not impossible, to keep track
of the various security interests mobile equipment may be subject
to in the absence of an international register that records them. No
single national law can create such an international register.
Further, with the enormous growth in civil aviation, demand
for the aircraft has increased. A concomitant development has
been the privatization of many national carriers, resulting in new
private operators having difficulty in attaining financing. The law
has not kept pace with these rapid changes and thus, the extension
of credit to finance aircraft deals is difficult to attain." 7 The law
has a direct impact on the availability of financing," 8 and
countries with deficient legal regimes should adopt the Cape Town
Convention in order to make financing available.
The Cape Town Convention will also serve to reduce costs."19
Requirements imposed by various national legal systems can be
extremely burdensome for business.
Specifically, the
unpredictability and uncertainty caused by differing national laws
will affect credit costs. As uncertainty increases, risk increases,
and this risk is passed on to the debtor in the form of higher credit
cost. In international transactions, no party may be certain of what
jurisdiction's law will govern the transaction. Once the applicable
law is determined, interested parties must still educate themselves
about rights and obligations under the applicable law. Further, the
applicable law may not be creditor-friendly. The existence of a
single instrument that governs all aspects of a transaction would
reduce risk, thereby reducing costs, and thus lead to a better use of
0
resources.12
117 See generally Terena Penteado Rodrigues, International Regulation of Interests
in Aircraft: The Brazilian Reality and the UNIDROIT Proposal, 65 J. AIR. L. & COM.

279, 283-85 (2000) (noting that one indicia of the growth in the aircraft sector can be
seen by the fact that over the next twenty years Airbus Industrie and Boeing Company
estimate a total delivery of 30,650 aircraft).
118 See Anthony Saunders et al., The Economic Implications of International
Secured Transactions Law: A Case Study, 20 U. PA. J. INT'L ECON. L. 309, 312 (1999)

(proclaiming the advantages of the JNIDROIT Convention on Mobile Equipment and
the Aircraft Protocol).
119 Id. at 328-46.
120

Id.
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Lastly, the Convention is the forerunner of things to come in
the process of harmonization of commercial law. Other sectors of
business must learn from the extensive involvement of the aircraft
The process
industry with the Cape Town Convention. 21
however, is not entirely free from criticism. Leaders from all
nations must seek to navigate the delicate balance between
industry interests in harmonization, while ensuring that the public
policy interests of each country participating in the global
economy are preserved.

121 This presupposes that there is a demand for international law in that particular
area, as industry being inherently bottom-line oriented is unlikely to invest money and
time on fruitless ventures.

